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Abstract  

Purpose: As a state of law, the demand to produce quality laws in 

Indonesia is very necessary and must not contradict the 1945 

Constitution. All regulations formed must be subject to the 

Constitution. However, the formation of laws and regulations under it 

often contradicts the constitution and is challenged in the 

Constitutional Court. One example is a lawsuit against Law Number 

7 of 2017 concerning General Elections, Article 169 letter q, which 

later issued decision Number 90/PUU-XXI/2023. This paper aims to 

describe the act of legal discovery through Constitutional Court 

rulings as a pillar of the state of law and democracy. 

Research methodology: This research uses normative legal research, 

which is doctrinal or theoretical legal research, applying statutory, 

case, historical, and conceptual approaches. 

Results: The findings concluded that the Constitutional Court was 

right in its decision to amend Article 169 letter q of Law Number 7 of 

2017 concerning General Elections, in order to uphold the concept of 

the rule of law and democracy in Indonesia. 

Conclusion: The ruling of the Constitutional Court demonstrates its 

role as the guardian of the Constitution, ensuring that laws align with 

constitutional principles and reinforcing democratic values. 

Limitations: The limitation of this research lies only on the aspect of 

legal discovery authority by the Constitutional Court. 

Contribution: This study contributes to strengthening the authority 

of the Constitutional Court in the future in line with the development 

of the times.  
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1. Introduction 
Indonesia is a state of law, not a state of power; therefore, all matters of state actions and activities must 

be governed by the laws and norms that apply and are appropriate in people's lives to create a peaceful 

society free from acts or practices of injustice and to achieve the great goal of national development, 

namely, a just and prosperous society based on Pancasila. 

 

As a state based on law (rechtstaat) and not on the basis of power (machtstaat), Indonesia expresses the 

ideals or goals of the state through law; in other words, law is a means used to achieve state goals that 
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have been aspired to by the founding fathers. For this reason, the formation of law must pay attention 

to two things: the public good, which must be the goal of legislators, and aspects of public benefits, 

which must also be the basis for reasoning for these legislators (Bentham, 2016). In the life of mankind, 

nature has placed mankind under the control of pleasure and suffering. However, benefit, as the basis 

of reasoning, is an abstract term. It expresses the nature or tendency of something to prevent evil or to 

obtain good. Where evil is suffering or the cause of suffering, good is pleasure or the cause of pleasure. 

All things that best suit the benefit or interest of an individual are likely to increase happiness. However, 

the thing that best suits the benefits or interests of society is the tendency to increase happiness. 

Furthermore, in the context of happiness, it is very dependent on the law, which has the purpose of the 

law itself, where there are four goals of the law: sources of livelihood, prosperity, equality, and security. 

As one of the objectives of the law, equality must be a reference in the law’s formation. Therefore, in a 

regulation designed to provide the greatest good for all people, there is no reason for the law to favor 

one individual over another.  

 

The state, as a community entity, expects good legal order in the life of the community itself. Therefore, 

the demand to produce quality law is necessary in the order of the Indonesian rule of law, and the matter 

of law formation itself is inseparable from the democratic process that continues to develop over time. 

Mahfud, MD, said that the relationship between law and democracy can be likened to two sides of a 

coin that depend on each other. This can be interpreted as the quality of a country's law determining the 

quality of its democracy. Thus, democratic countries will also give birth to laws that have a democratic 

character, while authoritarian or non-democratic countries will give birth to non-democratic laws 

(Iswari 2020). 

 

The Constitution is the basic law, or the highest law, and serves as a reference for the formation of laws 

in a country. The Constitution can be in written form, called the Constitution (UUD), or in unwritten 

form, called the Convention. All regulations under the Constitution are subject to the Constitution (Sari, 

2018). One of the serious problems often faced today, both at the level of legal theory and practice, in 

every state of law and democracy, is how to get out of the old habits that confine the way of thinking in 

the orthodoxy of legal formation, both in the formation of laws and the formation of regulations under 

the law (Asshiddiqie, 2020).  

 

In the context of democracy and the principle of the rule of law (nomocracy), the people are the most 

sovereign, and only they have the right to govern themselves. Therefore, if the state wants to take action 

by making rules that reduce the rights of the people and burden them with obligations, such 

arrangements must take the form of laws agreed upon by all representatives of the sovereign people 

while still being controlled by the sovereign people. If the agreed law turns out to violate the highest 

and highest agreement of the people, then the people have the right to demand rectification through the 

mechanism of constitutional justice, namely, the constitutional court.  

 

Furthermore, it should be highlighted that the basic values of the law are equality, freedom, and 

solidarity. Therefore, treating every human being as a human being and every citizen as a citizen in 

society is necessary. It is also the case that all members of society are needed according to objective 

criteria that apply to all without any distinctions that allow exclusivity for certain groups. A direct 

corollary of equality is the demand that the fabric of society ensures justice (Magnis-Suseno, 2016). 

 

The form of demands to guarantee a sense of public justice as a result of the enactment of a law in 

Indonesia is carried out by a judicial mechanism to test the law against the 1945 Constitution through 

the Constitutional Court of the Republic of Indonesia (MKRI). One of the legal cases of conflict 

between the law and the 1945 Constitution that occurred and was tested was a lawsuit against Law 

Number 7 of 2017  concerning general elections, specifically Article 169 letter q, which regulates the 

age limit requirements for presidential and vice-presidential candidates of the Republic of Indonesia at 

least 40 (forty) years old, which was subsequently decided by the Constitutional Court of the Republic 

of Indonesia through decision number 90/PUU-XXI/2023 with the verdict: 

1. The Applicant's petition is partially granted.  
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2. Stating that Article 169 letter q of Law Number 7 Year 2017 on General Elections (State Gazette of 

the Republic of Indonesia Year 2017 Number 182, Supplement to State Gazette of the Republic of 

Indonesia Number 6109) which states, "at least 40 (forty) years old" is contrary to the 1945 

Constitution of the Republic of Indonesia and has no binding legal force, insofar as it is not 

interpreted as "at least 40 (forty) years old or has / is currently occupying an office elected through 

general elections including regional head elections". Therefore, Article 169 letter q of Law Number 

7 Year 2017 concerning General Elections reads "at least 40 (forty) years old or has or is currently 

occupying an office elected through general elections, including regional head elections";  

3. The publication of this decision in the State Gazette of the Republic of Indonesia.  

 

The decision on the case of the judicial review of Law Number 7 Year 2017 carried out by adding a 

phrase to Article 169 letter q is a new legal step taken by MKRI, which, by the provisions of Article 24 

C paragraph (1) of the 1945 Constitution, regulates the authority of MKRI only limited to: (1) to 

adjudicate at the first and last level, whose decision is final, to test the law against the 1945 Constitution; 

(2) to decide disputes over the authority of state institutions whose authority is granted by the 1945 

Constitution; (3) to decide on the dissolution of political parties; and (4) to decide disputes over the 

results of general elections. Based on this, the author is interested in conducting research and examining 

more deeply by conducting a normative juridical analysis of the suitability of MKRI's authority with 

the concept of the rule of law and democracy for changing articles in the law that are considered contrary 

to the 1945 Constitution. 

 

2. Literature review 
2.1 The Constitutional Court as Guardian of the Constitution 

The Constitutional Court of Indonesia is entrusted with ensuring that all laws and regulations conform 

to the 1945 Constitution. It plays a critical interpretative role in maintaining constitutional supremacy 

and democratic governance. As highlighted by Coloay (2023), the Court achieves this not only through 

judicial review but also by reinforcing constitutional norms through substantive interpretation. 

Furthermore, the concept of legal discovery (rechtvinding) has been emphasized by Sifa and Rapo 

(2024), who argue that the Court fills legal gaps and clarifies ambiguities to preserve the constitutional 

order, thereby reinforcing the rule of law and institutional legitimacy. 

 

2.2 Legal Discovery and Political Dynamics 

Legal discovery by the Constitutional Court goes beyond doctrinal interpretation and often has 

significant political and democratic implications. Ermalinda and Benu (2024) examine how court 

decisions in politically sensitive cases, such as those defining candidate eligibility, affect public trust 

and perceptions of judicial neutrality. In this light, legal discovery emerges as both a jurisprudential 

mechanism and a source of legitimacy. Ate (2024) critically analyzed Decision No. 90/PUU-XXI/2023, 

arguing that the Court’s action in modifying age requirements for presidential and vice-presidential 

candidacy illustrates a legislative-like function that raises valid questions about the boundaries between 

judicial authority and political influence). 

 

2.3 Dynastic Politics and Constitutional Legitimacy 

The intersection of law and politics often becomes visible in high-profile decisions that have 

implications for electoral competition. Darma (2024) examined how the same decision (No. 90/PUU-

XXI/2023) fueled concerns about dynastic politics, particularly regarding the perceived advantages of 

political elites, highlighting how constitutional adjudication can affect democratic fairness and public 

trust. This dynamic underscores the delicate balance the Court must maintain to uphold its neutrality 

and credibility in a politically charged environment. 

 

3. Research methodology 
The research method used in this study is normative legal research, which is doctrinal or theoretical 

legal research (Irwansyah, 2020). The research approach used in this study, namely (1) Statute; (2) Case 

Approach, (3) Historical Approach, and (4) Conceptual Approach. The Statute approach uses the 1945 

Constitution, Law Number 7 of 2020  concerning the Constitutional Court, and Law Number 7 of 2017 
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concerning General Elections. The case approach uses the MKRI Decision case related to the addition 

of phrases in Article 169 letter q of Law Number 7 of 2017 concerning general elections. A historical 

approach by looking at the historical aspects of the rule of law, democracy, and the constitutional court. 

Conceptual approach using the concepts of the rule of law, democracy, and nomocracy.  

 

The data sources used in this research consist of primary and secondary legal materials. Primary legal 

materials used are in the form of laws and regulations, while secondary legal materials in this study are 

library sources. The data collection method is carried out using documentation studies, where the 

documentation method is carried out by documenting data sources in the form of primary and secondary 

legal materials. Furthermore, the analysis method used was qualitative. The qualitative method in this 

research consists of: (1) data collection of primary and secondary legal materials through data inventory; 

(2) data reduction through systematization of primary and secondary legal materials; (3) data 

presentation of primary and secondary legal materials; and (4) drawing conclusions from the data 

presented to answer problem formulations (Diniyanto, 2022). 

 

4. Results and discussions 
4.1 Indonesia's conception of the rule of law and democracy 
3.1.1 The conception of the rule of law 
The idea of the rule of law emerged long before the Revolution that occurred in England in 1688, 

reappeared in the XVIIth century, and then became popular in the XVIIth century. The emergence of 

the rule of law is a reaction to the state of arbitrariness that occurred in the past (Sarip & Wahid, 2018). 

 

The notion of the rule of law is based on the belief that state power must be exercised on the basis of a 

good and just law. Thus, there are two elements in the understanding of the rule of law that become the 

benchmark: (1) the relationship between the ruler and the ruled is not based on power but on an objective 

norm that also binds the ruling party, in which case every act of power must be based on the law as a 

benchmark; and (2) the objective norm (law) is not limited to qualifying only formally but can also be 

defended against legal ideas, in which case the objective norm must be based on ideological values and 

in accordance with the demands of the times. In a state of law, the law must be the basis of all state 

actions. Therefore, the law itself must be good and just. A law is said to be good if it is in accordance 

with what the community expects from the presence of the law itself, while a just law is the embodiment 

of the basic purpose of all laws, which is justice (Magnis-Suseno, 2016). Meanwhile, in terms of 

political morals, there are four main reasons that are used as a measure to demand that the state be 

organized and carry out its duties based on law: (1) legal certainty; (2) demands for equal treatment; (3) 

democratic legitimacy; and (4) demands of reason.  

 

The term "state of law" in English is known as the Rule of Law; in German it is known as Rechtsstaat; 

and in French it is known as Etat de droit, which, although different in designation, contains an identical 

essence, although in some cases there are differences, namely, the sovereignty or supremacy of law 

over people and the government bound by law. For this reason, the term state of law needs to be 

emphasized because there are other terms that can also be translated as "state of law" in Indonesian. 

The terms in question are gesetzesstaat and socialist legaly, which were used by communist countries 

in ancient times, emphasizing that regulations are binding (regardless of good-bad or fair-unfair) 

because they are made by those who have the authority to make them. Meanwhile, the concept of the 

rule of law (or rechtsstaat or etat de droit) contains a deeper understanding that includes that everyone 

is bound by the law and everyone is equal before the law, as well as the government as the one who 

makes the rules included in it. Thus, the law is not just because it was made by those authorized to make 

it and has been promulgated; the law itself must be good and fair (Palguna, 2018).    

 

The concept of the rule of law, in the sense of the rule of law, can also be understood as a political 

philosophy or theory that specifies a number of fundamental requirements for the law or as a procedural 

device required by those who rule by law. The rule of law emphasizes that everyone, regardless of their 

rank or status in society, must be subject to the law. For citizens, the rule of law is both prescriptive and 

protective. In this case, it is said to be prescriptive because the concept of the rule of law stipulates the 

actions required by the law. Meanwhile, it is said to be protective because the rule of law determines 



 

2025 | Dynamics of Politics and Democracy/ Vol 4 No 2, 41-51 

45 

that the government must act in accordance with the law. Therefore, both of these are central themes of 

the rule of law, which can also be rediscovered when the rule of law is studied from the perspective of 

philosophy or political theory and when viewed from a more pragmatic perspective, namely, as a 

procedural tool.  

 

According to Jimly Asshiddiqie, in the development of the current era, at least 12 main principles of 

the rule of law have been reformulated. The twelve main principles are the main pillars that support the 

standing of a modern state so that it can be called a state of law (the Rule of Law or Rechtsstaat) in the 

true sense. These principles include the following: 

1. Supremacy of law;  

2. Equality in law  

3. The principle of legality  

4. Limitation of power 

5. Independent executive organs  

6. A free and impartial judiciary  

7. State Administrative Court  

8. Constitutional Court;  

9. Protection of human rights  

10. Democratic in nature  

11. serves as a means of realizing the goals of the State.  

12. Transparency and social control (Zaini, 2020). 

 

The characteristics that can be used as indicators that a country applies the notion of the rule of law, 

which in recent developments has become a democratic state based on law (constitutional democratic 

state) The latest view shows that there are at least nine characteristics of the rule of law, namely 

(Palguna, 2018):  

1. Constitutionalism. Constitutionalism has been widely accepted as a prerequisite for both democracy 

and the rule of law. In this regard, the constitution is understood as the fundamental statement of the 

citizens of a nation that is considered the basic provision and value to which they share and agree to 

be bound. Therefore, according to John N. According to Moore, the constitution must work as the 

supreme law, and all laws (legislation) and government actions must conform to it. This view 

became known as the principle of legal constitutionality in the doctrine of rule of law. The 

constitution is not merely a ceremonial and aspirational document. In modern understanding (since 

the 20th century), constitutionalism is a necessary foundation for the rule of law. This is based on 

three elements of agreement: 1) the general goals of society or general acceptance of the philosophy 

of government), 2) agreement on the rule of law as the basis of government (the basis of 

government); 3) agreement on the form of constitutional institutions and procedures. 

2. Law Governs Government. The notion that the constitution oversees government action is further 

elaborated in the rule of law doctrine. In making laws, lawmakers are bound by the limitations 

imposed by the Constitution. Furthermore, the law itself must bind all the branches of the 

government. This has the logical consequence of demanding a specific way of assessing whether a 

particular government action is in accordance with the law. 

3. An Independent Judiciary. In my understanding of the rule of law, the holder of independent judicial 

power authorized to conduct judicial review of legislative and executive actions is very important 

because the holder of judicial power is an institution that implements two key mechanisms to ensure 

the establishment of the rule of law: the separation of powers and checks and balances between the 

branches of power. 

4. Law Must Be Fair and Consistent Laws must be applied fairly and consistently regardless of race, 

color, ethnicity, religion, sex, political beliefs, or other unreasonable distinctions.. 

5. Law Is Transparent and Accessible to All. The law is transparent and accessible to all. Transparency 

has two components. First, the law must be sufficiently well understood and widely publicized so 

that people are adequately warned of what actions may result in government sanctions and also so 

that they can assert their legal rights in a timely manner and be respected by others who have similar 

access to the meaning and existence of the applicable law. Second, the process by which laws are 

made must be transparent. Therefore, it is crucial for lawmakers to be open to public opinion when 
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discussing a draft law. Every proposed bill must be announced, publicized, and debated in sufficient 

time to give interested and potentially implicated citizens the opportunity to express their opinions. 

Meanwhile, accessibility is simply defined as "capable of being understood.” However difficult it 

may be to achieve this goal, both the legislature and the executive must work towards it. More 

importantly, accessibility means providing people with a genuine opportunity to participate in the 

law-making and judicial processes and defend their rights, whether personal or economic. These are 

complex procedural safeguards that take various forms to ensure that individuals have the right to 

be heard, the right to challenge the charges brought against them by the prosecution, or the right to 

utilize procedures within the legislative, executive, or judicial branches of power to defend or protect 

their civil rights or financial interests.  

6. Application of Law is Efficient and Timely. The law is applied efficiently and promptly. In this 

regard, it is important to note the views of Ibrahim F. I. Shihata, who states that corruption is often 

the result of the inefficient administration of justice. 

7. Property and Economic Rights Are Protected, including contracts. Since the early post-colonial 

years in developing countries, several conferences sponsored by the International Commission of 

Jurists were held in Athens, Delhi, Rio de Janeiro, Lagos, and Bangkok between 1955 and 1965, 

which concluded that the rule of law is not only an important component of political and democratic 

development but also of economic development. The specific elements of the rule of law that are 

considered essential for economic development are the protection of intellectual property rights; the 

recognition of the right of individuals and businesses to freely contract and the formal enforcement 

of contractual commitments; the legal regulation of market transactions; the equal status in law of 

all persons and the equal protection of individual rights and property; and the generally fair and 

efficient resolution of economic disputes through the courts. 

8. Human and intellectual rights were protected. One of the foundations of the development of legal 

theory regarding the rule of law is the conception of the existence of individual rights and various 

principles that the government must respect, as stated in several documents, including civil, political, 

and economic rights.  

9. Laws can be changed by an established process, which is transparent and accessible to all. When 

the law, as a result of the development of society, no longer meets the need to provide guarantees 

and protection of individual rights, it is necessary to have a procedure to make changes to the legal 

provisions in question to meet human needs, including provisions in the Constitution. However, such 

amendments must be transparent and accessible to all stakeholders.  

 

The concept of modern rule of law known and applicable in Continental Europe was developed using 

the German term "rechtsstaat", among others, by Immanuel Kant, Paul Laband, Julius Stahl, Fichte, and 

others. In contrast, the Anglo-American system developed the concept of The Rule of Law, known as 

"The Rule of Law," pioneered by A.V. Dicey. In contrast, the concept of the rule of law is also related 

to the term nomocracy (nomocratie), which means that the law is the determinant in the exercise of state 

power (Muhlashin, 2021). Furthermore, Friedrich Julius Stahl suggested four elements of the rechtstaat 

in the classical sense: 1) human rights; 2) separation or division of powers to guarantee the rights of 

citizens (in Continental European countries usually called trias politica); 3). Government based on laws 

and regulations (wetmatigheid van bestuur); and 4). The existence of an administrative court to resolve 

disputes (Adnan, Ridwan, Siregar, & Mubarik, 2022). 

 

According to Philipus M. Hadjon, the presence of the state in the concept of rechtsstaat is based on a 

continental legal system called "civil law" or "Modern Roman Law,” while the concept of rule of law 

is based on a legal system called "common law" (Philipus M. Hadjon, 1987). The rule of law in its 

development is always linked to the state constitution, especially in terms of regulation and affirmation 

of the limitation of state power to ensure the independence and basic rights of citizens and their 

protection (Busthami, 2017).  

 

The original, intense terminology of the rule of law was not found in the body of the 1945 Constitution 

before the amendment. However, the term state based on law is found in the explanation of the 1945 

Constitution. Furthermore, when the constitutional amendment was carried out, the term state of law 

was clearly contained in Article 1, Paragraph (3) of the 1945 Constitution of the Republic of Indonesia, 
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which reads, "The state of Indonesia is a state of law" (Saleh, 2020). As a state of law, all actions of 

state administrators and citizens must be in accordance with the applicable laws. In this case, the law is 

a hierarchical order of norms culminating in the constitution, namely the 1945 Constitution of the 

Republic of Indonesia (Aswandi & Roisah, 2019). As for its enforcement, the law is not made to ensure 

the interests of a few powerful people but to ensure the interests of all citizens. In its development, the 

"new" concept of the Indonesian legal state contains the theory of legal prismatic in the concept of the 

Indonesian legal state. The use of prismatic theory implies an understanding that the concept of the 

Indonesian state of law is integrative, or by combining various concepts of the state of law, such as 

rechsstaat, rule of law, and religious spiritual values (Muslih, 2017). 

 

Thus, it can be said that the term state of law is not just to emphasize the difference between a machtstaat 

and a rechtstaat, but the most important thing is the concept of a state that is no longer run by using 

power but must be organized based on the law (Likadja, 2015). 

 

3.1.2 The conception of Democracy  

Democracy is a view that leads to a government of, by and for the people. In simple terms, it can also 

be interpreted that democracy aims for and is oriented towards the interests of the people, not certain 

groups (Suhartini, 2019). The idea of democracy demands that every form of law and various decisions 

be approved by the people's representatives and that the aspirations of the people as constituents be 

taken into account (Zaini, 2020). This is with the intention that community involvement is truly placed 

in its true position so that the aspirations conveyed through the people's representatives are the voice of 

the people themselves. This raises the question of why there is a joint identity in democracy and a joint 

representation in monarchy. It can be seen that the democratic system, whether direct or indirect, is 

based on the people ruling themselves. Thus, those who rule and those who are ruled are identical, 

namely, both are people. In a monarchy, the principle used is representation because both the king and 

the head of state in a democratic state are only representatives or mandataries of the people, because the 

power is in the people and comes from the people (Asshiddiqie, 2006).  

 

The preamble of the 1945 Constitution, which is linked to Article 1, paragraphs (2) and (3) of the 1945 

Constitution, it explains that the Indonesia envisioned by the 1945 Constitution is Indonesia as a 

democratic state based on law (constitutional democratic state). It cannot be denied that the choice of 

democracy is acceptable because, although democracy is not the best, at least until now, there has not 

been or there is no better option. In line with this, there are several theoretical arguments that can be 

referred to as reasons for choosing democracy. In line with this, Robert Dahl argues that there are at 

least 10 (ten) reasons why democracy remains the choice today:  

1. Democracy helps prevent the growth of ruthless and cunning autocrats. 

2. Democracy guarantees its citizens a number of fundamental rights that undemocratic systems 

cannot provide. 

3. Democracy guarantees greater personal freedom to citizens than other possible alternatives. 

4. Democracy helps people to protect their basic interests. 

5. Only a democratic government can provide the greatest possible opportunity for people to exercise 

their freedom of self-determination, that is, to live under laws of their choosing. 

6. Only a democratic government can provide the greatest opportunity to exercise moral 

responsibilities. 

7. Democracy aids human development more than any other possible alternative. 

8. Only democratic governments can foster a relatively high degree of political equality. 

9. Modern representative democracies do not engage in wars with each other. 

10. Countries with democratic governments tend to be more prosperous than those with undemocratic 

governments (Palguna, 2018). 

 

Although democracy guarantees community involvement in state policy, it does not rule out the 

possibility that democracy itself can become dangerous, and in practice, can even give birth to regimes 

that are contrary to the philosophy of democracy itself, which seeks to place the people as the holder of 

sovereignty or supreme power and protect their fundamental rights and freedoms as human beings. 
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Therefore, democracy must be accompanied by the rule of law. In such cases, democratic mechanisms 

must be subject to restrictions imposed by law.  

 

To stabilize democracy so that it does not deviate from its philosophy, democratic values should be 

applied to the rule-of-law system. The values of democracy, according to Henry B. Mayo (Budiardjo, 

2007), must fulfill eight (eight) criteria, including:  

1. Disputes are resolved peacefully and voluntarily.  

2. Ensuring peaceful change in a changing society  

3. Orderly change of rulers 

4. Use of coercion to a minimum; 

5. Recognition and respect for the value of diversity 

6. Upholding justice  

7. Promotion of science; and  

8. Recognition and respect for freedom (Iswari 2020). 

 

The democracy that is implemented and that applies in Indonesia today is the result of the amendment 

of the 1945 Constitution of the Republic of Indonesia, which contains the principles of democracy as 

stated in Article 1, paragraph (2), which emphasizes that "sovereignty is in the hands of the people and 

is exercised according to the Constitution.” Based on the constitution, it has been explicitly shown that 

the Indonesian state adheres to a democratic system in which all community aspirations can be directed 

and constructed into joint decisions (Muslih, 2017). 

 

3.2 Decisions of the Constitutional Court of the Republic of Indonesia as Recht Finding 

Theoretically, the idea of institutionalizing constitutional or judicial review emerged in Austria with 

George Jellinek in the late 19th century. This idea institutionalized the function of constitutional review 

into the body of the Austrian Supreme Court. In its later development by Hans Kelsen, the idea was 

developed so that the constitutional review institution developed into the domain of the Constitutional 

Court. The authority and existence of the Constitutional Court were first recognized in 1919 by the 

Austrian legal expert Hans Kelsen (1881–1973). According to Hans Kelsen, the constitutional 

implementation of legislation can be effectively guaranteed only if an organ other than the legislature 

is given the task of testing whether a legal product is constitutional and not enacting it if, according to 

this organ, it is unconstitutional. For this reason, a special organ called the Constitutional Court needs 

to be established (Santoso & Budhiati, 2021). 

 

Historically, the practice of judicial review began in the Supreme Court of the United States, led by 

William Paterson. Judicial review occurred in the case of Danil Lawrence Hylton against the United 

States Government in 1796. In this case, the Supreme Court rejected Hylton's application for a judicial 

review of the 1794 Tax on Railroad Carriages Act and stated that the law was not unconstitutional; thus, 

congressional action was deemed constitutional. The practice of judicial review again occurred and was 

emphasized by the United States Supreme Court when it decided the case of Marburi v. Madison in 

1083. In his decision, John Marshall, as Chief Justice, stated that the Judiciary Act of 1789, which was 

used as the basis for William Marbury's lawsuit against James Madison, was contrary to Article III, 

Section 2, of the United States Constitution. In examining the case, the Supreme Court used the door of 

authority interpreted from the Constitution, which, by interpreting the oath of office, requires the 

Supreme Court to uphold the Constitution. John Marshall considered the Supreme Court authorized to 

declare a law unconstitutional. This event was the background for the birth of the title of the guardian 

of the constitution, which is attached to the Supreme Court. The position of the Supreme Court functions 

as a negative legislature, and judges have the position of judge-made law because they are authorized 

to find and interpret the rule of law based on the Constitution (Santoso & Budhiati, 2021). 

 

Insofar as the courts have jurisdiction not only over the examination of administrative acts themselves 

but also over administrative regulations and administrative laws, these legislative functions in relation 

to regulatory changes are, in fact, under the supervision of the courts. In reality, such an oversight is 

incompatible with the principle of separation of powers. However, the constitution institutionalizes 
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judicial scrutiny of legislation as a prerogative of the courts. This pattern of judicial oversight is a form 

of control over actions based on a sense of distrust of the legislative and executive organs, as well as a 

shift away from the character of constitutional monarchy to limit the absolute power of the monarch. 

This tendency has been very successful in the judiciary. As a result, the judiciary has gained the freedom 

that was originally the monarch ’s(Kelsen, 2011). 

 

The authority of the constitutional court varies from one country to another. However, in general, if a 

compilation is made, the authority or jurisdiction of this court covers the following scope of issues 

(Palguna, 2018). 

1. Constitutional review of laws, decrees, and other provisions enacted by national and local 

authorities, particularly those affecting human rights;  

2. Conformity or compatibility of legal norms with international treaties in cases where such 

international treaties are deemed by the Constitution to be superior to national law 

3. Disputes of authority or other disputes between national and lower institutions or among national 

institutions. 

4. Elections or election-related matters, such as referendums 

5. Impeachment and matters relating to the removal of the president and other executive officers or 

the judiciary  

6. Party constitutionality. 

On the other hand, the authority of the Constitutional Court is limited to adjudicating at the first and 

last levels, whose decisions are final to test laws against the Constitution, decide disputes over the 

authority of state institutions whose authority is given by the Constitution, decide the dissolution of 

political parties, and decide disputes about the results of general elections.  

 

Constitutional interpretation, as well as legal interpretation in general, is based on several basic or 

general rules. The words in any legal document or statute must have legal meaning. Therefore, the next 

question arises: Are the constitutional rights that must be protected limited to the rights expressly stated 

in the Constitution? This is part of the issue of constitutional interpretation. The rules of interpretation 

also apply to the interpretation of the constitutional rights set out in the Constitution. Otherwise, a 

constitutional right would be deemed non-existent simply because it is not expressly stated in the 

Constitution. Such an interpretation would ignore the context and would result in a narrow view of 

constitutional rights, as it would indirectly limit the notion of constitutional rights to those recognized 

by a group of people at a certain period or date in history. In turn, such a narrow view can undermine 

the nature of the constitution itself because the constitution, according to history and facts, is the history 

and facts about the statement of rights, so that constitutional rights are not merely related to the 

constitution but are part of (incorporated in) the constitution itself (Palguna, 2018). 

 

The Constitutional Court, as a forum to accommodate the expectations of the community to obtain 

justice as a result of the existence of regulations that are contrary to the Constitution, is certainly obliged 

to decide cases, and their decisions must be published in the State Gazette, as stipulated in Article 57, 

paragraph (3) of Law Number 24 of 2003  concerning the Constitutional Court, which states that the 

decision of the Constitutional Court that grants the petition must be published in the State Gazette within 

a period of no later than thirty (30) working days after the decision is pronounced. 

 

5. Conclusion 
The normative juridical analysis of the suitability of the authority of the Constitutional Court with the 

concept of the rule of law and democracy for the act of changing Article 169 letter q of Law Number 7 

Year 2017 concerning General Elections based on the results of this study identified three main things 

as the final conclusion, namely: First, the notion of the rule of law is based on the belief that state power 

must be exercised on the basis of good and just laws where there is equality in law for every citizen; 

second, the notion of democracy has provided a foundation in assisting human development beyond 

other possible alternatives, especially in terms of equality and justice in various aspects of community 

life, including in government; Third, the Constitutional Court, in its historical development, is given 

the authority as a judicial institution that can interpret the constitution to find the law in order to solve 

the problem of laws that are contrary to the constitution, including in terms of the constitutional rights 
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of citizens to get equal opportunities in government. Thus, the action of the Constitutional Court has 

been appropriate in conducting a judicial review and deciding to amend Article 169, Letter Q, of Law 

Number 7 Year 2017 concerning General Elections.  

 

Legal discovery through the decision of the Constitutional Court is a means of checks and balances as 

a form of control over laws and regulations that are contrary to the Constitution and the concept of the 

rule of law and democracy. Therefore, policies in the context of strengthening the authority of the 

Constitutional Court in the 

 future in line with the times. 

 

5.1 Suggestion 

Future policy efforts should prioritize strengthening Uzbekistan’s regional initiatives through more 

inclusive dialogue involving civil society, academia, and youth representatives so that peace and 

stability programs gain broader legitimacy. Regional cooperation should also expand beyond security 

to cover economic integration, ecological sustainability, and cultural exchange as the foundation for 

long-term stability. For academic research, it is suggested that further studies be conducted on the role 

of youth and digital diplomacy in Central Asia, as well as comparative analyses with other post-Soviet 

and Asian regions to enrich the discussion. 
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